Texas Nuisance Law Court Case

Nuisance Defined. 
Foul Odors, Dust, Noise, And Bright Lights Qualify. A "nuisance" is a condition that substantially interferes with the use and enjoyment of land, by causing unreasonable discomfort or annoyance to persons of ordinary sensibilities] There is no question that foul odors, dust, noise, and bright lights - if sufficiently extreme - may constitute a nuisance. 

Limitations. 
Nuisance. Accrual: Permanent Or Temporary. The limitations period for a private nuisance claim is two years. The accrual date is not defined by statute, but is a question of law for the courts. Accrual of a nuisance claim depends on whether the nuisance alleged is ”permanent” or “temporary.” A permanent nuisance claim accrues when injury first occurs or is discovered; a temporary nuisance claim accrues anew upon each injury. 

Nuisance: Temporary And Permanent Distinguished. A permanent nuisance is one that involves an activity of such a character and existing under such circumstances that it will be presumed to continue indefinitely. Thus, a nuisance is permanent if it is constant and continuous, and if injury constantly and regularly recurs. Conversely, a nuisance is temporary if it is of limited duration. Hence, a nuisance may be considered temporary if it is uncertain if any future injury will occur, or if future injury is liable to occur only at long intervals. A nuisance is also temporary if it is occasional, intermittent or recurrent, or sporadic and contingent upon some irregular force such as rain. 

Nuisances. Consequences That Distinguish Permanent From Temporary. There are three distinct consequences that result from categorizing a nuisance as permanent or temporary: (1) whether damages are available for future or only past injuries; (2) whether one or a series of suits is required; and (3) whether claims accrue (and thus limitations begin) with the first or each subsequent injury. 

CASE LAW from:
 Schneider National Carriers, Inc. v. Bates (also listed under Real Estate) Supreme Court of Texas – Austin



FULL Case documented on the following pages.

Source: http://caselaw.findlaw.com/tx-supreme-court/1333179.html

(among other things, this case included obtrusive light in the definition of a public nuisance)
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[bookmark: footnote_ref_1]This is one of several multi-party suits by residents living near the Houston Ship Channel complaining of conditions created by industrial plants nearby.   Because the residents' own complaints show the conditions have existed for many years, the trial court granted summary judgment based on limitations.   The court of appeals reversed, finding a fact question on whether the nuisances alleged were temporary or permanent.1  We granted the petition to try to clarify the distinction, one of the oldest and most complex in Texas law.
We hold that the distinction between temporary and permanent nuisances must take into account the reasons for which that distinction is drawn.   Viewed from that perspective, the record here establishes as a matter of law that the alleged nuisances were permanent, and thus barred by limitations.   We reverse the court of appeals' judgment and render judgment for the defendants.
I. Background
[bookmark: footnote_ref_2][bookmark: footnote_ref_3] Andrea Bates and seventy-eight other individuals are homeowners and renters 2 who have resided in the Haden Road area near the Houston Ship Channel for at least two years.3  The defendants operate a trucking firm, a painting and sandblasting firm, and firms that manufacture bleach, wood preservatives, polyesters, and other chemical products.   The residents allege air contaminants, odors, lights, and noise from the plants interfere with their use and enjoyment of property, and assert claims for nuisance, trespass, negligence, negligence per se, negligent endangerment, and gross negligence.
[bookmark: footnote_ref_4]The trial court signed a “Lone Pine” case-management order 4 requiring the residents to specify (among other things) their dates of residence, specific complaints, and substances they contend were emitted from the defendants' plants.   In response, the residents filed affidavits, each and every one of which included the following:
• The conditions that have resulted in my claims are ongoing and occur frequently.
• Air pollution that has caused my complaints has occurred on an ongoing basis since I have lived here.   One or more of my symptoms/complaints occur each time the wind comes from the direction of the industrial plants or facilities, and it is worse when the wind is out of the south, when conditions are humid, or when it rains.
• I have been exposed on a regular basis to one or more of these substances and possibly others.
In addition, individual affidavits included more specific descriptions of the alleged nuisances:
• When I was inside I would keep my windows closed at all times to keep the foul odor out.
• The house and yard are constantly dirty.
• Our car is always covered with black stuff.
• There is always dust blowing in my backyard.
• I have a picnic table in my backyard which is constantly covered in a black film.
• We always have to keep the windows and doors closed and stay inside because of the foul odors.
• It smells so bad that you cannot sit outside and enjoy it.   The dust is also really bad and covers our house and cars constantly.
• The foul smell bothers me constantly.
• There is always dust blowing in my backyard.
[bookmark: footnote_ref_5]None of the affidavits mentions bright lights from the defendants' facilities.   While several mention ailments of varying severity, the residents' pleadings, appellate briefs, and the affidavit submitted by their medical expert in response to the case-management order allege causation only as to symptoms typical of discomfort rather than disease, thus alleging nuisance damages rather than personal injury.5
The residents also submitted an affidavit from a chemical engineer, who opined that the defendants' plants are “directly upwind” from most of the plaintiffs' residences, and suggested several steps that could reduce emissions, odors, noise, and light from the plants without rendering operations uneconomic.
The defendants moved for summary judgment based on limitations, asserting that the residents' affidavits (the only evidence submitted in support of the motions) established as a matter of law that their claims alleged permanent nuisances.   The trial court granted the motions.
[bookmark: footnote_ref_6][bookmark: footnote_ref_7]The First Court of Appeals reversed, finding fact issues were created by contradictions in the residents' own affidavits regarding the frequency of nuisance conditions and by their expert's affidavit on the feasibility of injunctive relief.6  The court of appeals remanded the case, presumably for a jury to decide whether the facts alleged constituted a temporary or permanent nuisance.7
II. Limitations and Nuisances
A
[bookmark: footnote_ref_8][bookmark: footnote_ref_9] A “nuisance” is a condition that substantially interferes with the use and enjoyment of land by causing unreasonable discomfort or annoyance to persons of ordinary sensibilities.8  There is no question that foul odors, dust, noise, and bright lights-if sufficiently extreme-may constitute a nuisance.9
[bookmark: footnote_ref_10][bookmark: footnote_ref_11] The limitations period for a private nuisance claim is two years.10  As with many other common-law claims, the accrual date is not defined by statute, but is a question of law for the courts.11
[bookmark: footnote_ref_12][bookmark: footnote_ref_13] For more than a hundred years, this Court has held that accrual of a nuisance claim depends on whether the nuisance alleged is “permanent” or “temporary.” 12  A permanent nuisance claim accrues when injury first occurs or is discovered;  a temporary nuisance claim accrues anew upon each injury.13
The distinction is critical in this case, as it is undisputed that conditions similar to those the residents allege have existed for many years.   If the nuisances alleged here are temporary, injuries that occurred within two years of suit are timely regardless of when they began;  if they are permanent, all the residents' claims are barred.
B
[bookmark: footnote_ref_14]Many other jurisdictions make the same distinction between temporary and permanent nuisances for the purpose of determining when limitations accrues.14  But the test used to make the distinction in Texas is fairly unique.
[bookmark: footnote_ref_15][bookmark: footnote_ref_16][bookmark: footnote_ref_17][bookmark: footnote_ref_18]Most states define nuisances by looking at the structure of the source or the possibility of stopping it.15  Thus, some define a permanent nuisance as one that stems from a permanent structure being operated in a lawful, non-negligent manner.16  Others define a temporary nuisance as one that can be abated by injunction, and a permanent nuisance as one that cannot.17  Still others balance several factors in making the determination.18
[bookmark: footnote_ref_19][bookmark: footnote_ref_20][bookmark: footnote_ref_21] But for more than a century, Texas courts have defined temporary and permanent nuisances along lines that are somewhat closer to the plain meaning of the words.   We define a permanent nuisance as one that involves “an activity of such a character and existing under such circumstances that it will be presumed to continue indefinitely.” 19 Thus, a nuisance is permanent if it is “constant and continuous,” 20 and if “injury constantly and regularly recurs.” 21
[bookmark: footnote_ref_22][bookmark: footnote_ref_23][bookmark: footnote_ref_24][bookmark: footnote_ref_25][bookmark: footnote_ref_26] Conversely, a nuisance is temporary if it is of limited duration.22  Thus, a nuisance may be considered temporary if it is uncertain if any future injury will occur,23 or if future injury “is liable to occur only at long intervals.” 24  A nuisance is also temporary if it is “occasional, intermittent or recurrent,” 25 or “sporadic and contingent upon some irregular force such as rain.” 26
[bookmark: footnote_ref_27][bookmark: footnote_ref_28][bookmark: footnote_ref_29]Texas courts in some cases have also considered several of the factors used by other states.   For example, some courts in categorizing nuisances have considered whether the source is a permanent structure,27 whether it is operated lawfully and without negligence,28 and whether it can be abated.29  As discussed below, these factors may indeed figure into certain nuisance cases.
[bookmark: footnote_ref_30][bookmark: footnote_ref_31]But the general Texas rule-based on whether a nuisance is constant, regular, and likely to continue or whether it is sporadic, uncertain, and likely to end-has been in place for more than a hundred years.   Texas appellate opinions rarely refer to the nuisance jurisprudence from other jurisdictions, nor have the many able counsel in this case.   Moreover, in other jurisdictions there is no consensus as to where the line between permanent and temporary nuisances should be (“there is no clear test generally accepted” 30 ), or how it should be applied (“which category to allocate a particular nuisance leads to widely varying results” 31 ).
Accordingly, we adhere to the traditional American rule that distinguishes temporary from permanent nuisances, and to the traditional Texas rule for making that distinction.   But we consider the latter rule in some detail because of the conflicts that have arisen among Texas appellate courts regarding its application.
C
[bookmark: footnote_ref_32]The line in Texas between temporary and permanent nuisances “can be plainly and simply stated,” but “its application to the facts involved in each case has been a continuing problem.” 32
[bookmark: footnote_ref_33]The difficulty in applying the stated rule stems from the relative nature of the terms involved.33  Whether a nuisance is “temporary” or “permanent” obviously turns on how long it lasts, and whether it is “infrequent” or “continuous” on how often it occurs.   But without a standard of reference, the terms give no guidance regarding where either line should be drawn.
[bookmark: footnote_ref_34][bookmark: footnote_ref_35]For example, every plant, feedlot, or landfill could be considered “temporary” when compared to all of human history, or “permanent” when compared to the life of a mayfly.   And while conditions occurring every day are “continuing” and those occurring once in a blue moon “infrequent,” it is not clear which term ought to apply to those in between.34  Though we have recognized the continuum between temporary and permanent nuisances,35 we have never indicated where the boundary lines might be.
[bookmark: footnote_ref_36][bookmark: footnote_ref_37][bookmark: footnote_ref_38]Accordingly, Texas courts addressing very similar cases have reached very different results.   For example, in Kraft v. Langford, we held flooding caused by a storm sewer in Montgomery County was a temporary nuisance as a matter of law.36  But in City of Amarillo v. Ware, we held flooding caused by a storm sewer in Amarillo was properly pleaded as a permanent nuisance.37  It is not clear from either opinion why heavy rains near the Gulf Coast must be considered temporary, while those in the Texas Panhandle do not.38
[bookmark: footnote_ref_39][bookmark: footnote_ref_40]Cases involving soot and cinders are similarly incompatible.   In Parsons v. Uvalde Electric Light Co., we held that smoke, dust, and cinders from an electric power plant constituted a temporary nuisance as a matter of law.39  But in Rosenthal v. Taylor, B. & H. Railway Co., we held that noise, dust, smoke, and cinders from passing locomotives constituted a permanent nuisance as a matter of law.40  Again, it is hard to see why smoke from an electrical plant is necessarily temporary, while smoke from passing trains must be permanent.
[bookmark: footnote_ref_41][bookmark: footnote_ref_42][bookmark: footnote_ref_43][bookmark: footnote_ref_44]Irreconcilable differences also appear to permeate cases involving foul odors.   In City of Lubbock v. Tice, the Seventh Court of Appeals found that odors from a landfill presented a permanent nuisance as a matter of law, even though they varied “as the West Texas wind changed.” 41  In Meat Producers, Inc. v. McFarland, the Fifth Court of Appeals affirmed a jury verdict finding odors from a cattle feedlot permanent, even though they varied with wind direction and humidity.42  But the Fourteenth Court of Appeals held in Gulf Coast Sailboats, Inc. v. McGuire that jurors could deem odors from a fiberglass plant temporary, even though they occurred about three times a week, and more often in summer.43  And in Youngblood's, Inc. v. Goebel, the Tenth Court of Appeals found odor from a poultry-rendering plant was temporary as a matter of law, because it “depends on direction of wind,” “comes and goes,” and was present “3 or 4 times a week.” 44  Thus, in four cases regarding foul odors carried on variable winds, Texas appellate courts have deemed them temporary as a matter of law, permanent as a matter of law, and a fact question that could go either way.
Assuming each of these cases turned on the facts stated in each opinion, half of them must be wrong;  they are simply unreconcilable.   But because the Texas test has no standard of reference, it is not immediately apparent which.
[bookmark: footnote_ref_45][bookmark: footnote_ref_46] Accrual of limitations is a question of law for the court.45  Clearly, it is up to jurors to decide material factual disputes about frequency, duration, and extent of nuisance conditions.46  But without a clear standard of reference for the relative terms involved here, jurors cannot apply the law to the facts without deciding the law also.
[bookmark: footnote_ref_47][bookmark: footnote_ref_48]Moreover, as the distinction between temporary and permanent nuisances determines limitations for bringing a claim, different standards in different cases result in different limitations periods. “Uncertainty in the test for the distinction can put the parties in a serious predicament.” 47  As Chief Justice Radack noted in her dissent below, “the law governing nuisances is unclear in its present state.” 48  We granted the petition in this case to try to clarify the standards that should apply.
III. Coordinating Distinctions with Consequences
A
While there is considerable uncertainty about which nuisances are temporary or permanent, there is no uncertainty about the legal consequences.   For guidance on how to make the distinction, we look to the consequences that flow from it.
Thirty years ago, this Court noted several factors that lead to, and still remain associated with, the distinction between temporary and permanent nuisances:
The question of the temporary or permanent character of injury to land was initially conceived as an aspect of damages.   At common law, a plaintiff suing for a continuing invasion of his land could recover for only those damages accrued by the time of trial.   To relieve the burden placed upon an aggrieved landowner to bring successive suits, the courts developed the concept of permanent injury to permit the recovery of past and future damages.   Coactive with the advantage of a future damage award was the disadvantage of bringing the action within the limitation period as measured from the first injury;  i.e., the cause of action accrued for limitations purposes at the time of the first actionable injury.49
In this passage, we recognized three distinct consequences that result from categorizing a nuisance as permanent or temporary:  (1) whether damages are available for future or only past injuries;  (2) whether one or a series of suits is required;  and (3) whether claims accrue (and thus limitations begins) with the first or each subsequent injury.
These consequences are not unique to Texas;  one commentator has noted the same effects in cases from all jurisdictions:
The cases discussed in this section speak of a “permanent nuisance” or the like in order to decide three questions:  (1) whether an earlier recovery of damages is res judicata [i.e., whether one or a series of suits is required];  (2) to decide whether the claim is barred by the statute of limitations;  and (3) to decide whether the plaintiff can or must recover for all future damages at one time.50
Because of the substantial consequences that flow from designating a nuisance as temporary or permanent, we believe application of the distinction must correspond to those consequences. Accordingly, we examine each in turn as an aid to clarifying the standards that should apply.
B
[bookmark: footnote_ref_51][bookmark: footnote_ref_52][bookmark: footnote_ref_53] First, the distinction between temporary and permanent nuisances determines the damages that may be recovered.   It has long been the rule in Texas that if a nuisance is temporary, the landowner may recover only lost use and enjoyment (measured in terms of rental value) that has already accrued.51  Conversely, if a nuisance is permanent, the owner may recover lost market value-a figure that reflects all losses from the injury, including lost rents expected in the future.52  Because the one claim is included in the other, the two claims are mutually exclusive;  a landowner cannot recover both in the same action.53
[bookmark: footnote_ref_54]This legal consequence suggests a specific context for relative terms like “temporary” and “permanent.”An isolated occurrence may result in temporary loss of use and enjoyment, but is unlikely to result in permanent loss of market value unless the damage cannot be remedied or is likely to occur again.   Conversely, construction of a source of foul odors is likely to lower the market value of neighboring property permanently, even if operations are occasionally discontinued for months at a time.54  In either case, whether the nuisance is temporary or permanent does not turn on the conditions on any particular day or week, but on expectations about its impact over a period of years.
The same considerations place terms like “sporadic” or “constant” in the same time frame.   Viewed from the perspective of likely damages, it is by no means necessary for a nuisance to occur daily for it to have a “constant and continuous” effect.   For example, if a nuisance subjects land along a river to annual flooding, market values would normally reflect that expectation (positively for some agricultural or wildlife uses, negatively for most others), even though many months may intervene between floods and in some years there may be none at all.   By contrast, if a nuisance is likely to create flooding only during a hurricane, the infrequency and unpredictability of such a disaster may make future losses difficult to evaluate, thus requiring a landowner to await actual damage before filing suit.
[bookmark: footnote_ref_55][bookmark: footnote_ref_56] On the other end of the continuum, market values generally reflect expectations about future years but not future centuries.   Thus, a permanent nuisance need not be eternal;  “[d]amage need not be perpetual in order to be permanent.” 55  Accordingly, a sanitary landfill that lowers the market value of neighboring property may be deemed permanent, even if the landfill is expected to close in twenty years.56
[bookmark: footnote_ref_57][bookmark: footnote_ref_58]Of course, every change in property value does not indicate a permanent nuisance.   Property values are affected by many factors;  a decrease in market value does not mean there is a nuisance,57 any more than an increase means there is not.58
But nowhere do market values of land fluctuate each hour depending on wind direction and humidity.   Because estimates of market value normally rest on expectations not about future days but about future years, the time frame for designating a nuisance as temporary or permanent should as well.
[bookmark: footnote_ref_59][bookmark: footnote_ref_60][bookmark: footnote_ref_61] It is of course impossible to say precisely when the future effects of a nuisance are sufficiently clear that a reasonable estimate of its impact on market value can be made.   As with other types of damages, the future effects of a nuisance do not have to be established with perfect accuracy.59  But there must be competent evidence that establishes them with reasonable certainty.60  Accordingly, in cases in which injury occurs often enough before trial that jurors can make a reasonable estimate of the long-term impact of the nuisance on the market value of a property, they ought to be allowed to do so.   The standard of reference for applying the distinction between temporary and permanent nuisances should reflect that consideration.61
C
[bookmark: footnote_ref_62]The second reason for distinguishing temporary and permanent nuisances stems directly from the first.   If future harm can reasonably be predicted, the nuisance is a permanent one and a claimant must sue for all injuries in one suit.   But if future harm is anyone's guess, the nuisance is a temporary one and a claimant must bring a series of suits involving the same parties, pleadings, and issues as each injury occurs.62
[bookmark: footnote_ref_63][bookmark: footnote_ref_64][bookmark: footnote_ref_65] Texas law forbids splitting one claim into several suits when a single suit will suffice.63  When we adopted the transactional approach to res judicata, we stated that a “subsequent suit will be barred if it arises out of the same subject matter of a previous suit and which through the exercise of diligence, could have been litigated in a prior suit.” 64  These policies advance the interest of the litigants (who must pay for each suit), the courts (who must try each suit), and the public (who must provide jurors and administration for each suit).65
[bookmark: footnote_ref_66]Modern circumstances redouble these concerns.   Perhaps a series of duplicative suits was a reasonable approach to nuisances in a day when courts were less busy and litigation cheaper.   Many years ago, nuisance suits could sometimes be concluded within a year or two of filing.66  But that is often not the case today;  for example, in this case the joinder of scores of plaintiffs and defendants in the trial court and en banc reconsideration in the court of appeals (both relatively recent innovations) meant disposition below took four and one-half years.   If a nuisance that causes injury every year is deemed temporary, several new suits may have to be filed before appeals on previous ones have been exhausted.
[bookmark: footnote_ref_67]Here again, these legal consequences place the terms at issue in context.   Requiring separate suits for separate injuries is feasible if injury occurs once a decade.   But if injury occurs several times a year, allowing separate suits for each occurrence has substantial costs.   Further, variations in each verdict may send conflicting messages to the parties, or to the market of potential buyers.   And the litigants will be left in a state of perpetual litigation;  while “good fences make good neighbors,” 67 repeated litigation is unlikely to.
There is always a risk in assessing future damages that a particular claimant will be compensated too little or too much.   But this alone has never been enough to justify a series of suits, at least when future damages are reasonably ascertainable.   Accordingly, if an alleged nuisance occurs often enough before trial to allow jurors to evaluate it fully in one case, we should apply the distinction in a way that allows them to do so.
D
Third, characterizing a nuisance as temporary or permanent determines when limitations accrues, and thus when an injured party's claims are barred.
[bookmark: footnote_ref_68][bookmark: footnote_ref_69][bookmark: footnote_ref_70] Generally, a cause of action accrues and limitations begins to run when facts exist that authorize a claimant to seek judicial relief.68  As nuisance claims arise only upon a substantial interference with property use, they normally do not accrue when a potential source is under construction;  instead, a landowner “has the right to wait and see what the result will be when the improvements are subjected to an actual test.” 69  But once operations begin and interference occurs, limitations runs against a nuisance claim just as against any other.70
[bookmark: footnote_ref_71][bookmark: footnote_ref_72][bookmark: footnote_ref_73] We have recognized the discovery rule as “a very limited exception” to accrual when an injury is both inherently undiscoverable and objectively verifiable.71  As plaintiffs will usually know of unreasonable discomfort or annoyance promptly, application of the discovery rule in nuisance cases is rare.72  And even when the discovery rule applies, accrual occurs upon notice of injury, even if the claimant does not yet know the full extent of damages or the chances of avoiding them.73
[bookmark: footnote_ref_74][bookmark: footnote_ref_75]But a different rule may apply when the nature of a nuisance is substantially changed.   In Atlas Chemical Industries, Inc. v. Anderson, a manufacturing plant discharged acid, fly ash, carbon, and lignite into creeks upstream from the plaintiff for more than forty years before suit was filed.74  Nevertheless, we held limitations did not bar a suit for a temporary nuisance asserting an entirely new and different injury-damages caused by new emissions (acids required by new government regulations) to new property (sixty acres of cropland undamaged by previous pollution) due to new forces (extraordinary floods shortly before suit).75  Thus, an old nuisance does not excuse a new and different one.
Again, these general rules for limitations place the relative terms used to describe temporary and permanent nuisances in context.   If noisome conditions occur only once, the nuisance will normally be temporary because it creates a substantial interference with property on that occasion, but not on any other.   Conversely, once the conditions begin to recur more often, the nuisance should normally be treated as permanent because it is injury to the property in general that has occurred, not separate injuries that ought to be considered separately.
E
[bookmark: footnote_ref_76]Based on these considerations, we hold that the traditional Texas distinction between temporary and permanent nuisances should be applied using the same standard of reference that applies to the consequences flowing from it.   Thus, if a nuisance occurs several times in the years leading up to a trial and is likely to continue, jurors will generally have enough evidence of frequency and duration to reasonably evaluate its impact on neighboring property values.76  In such cases, the nuisance should be treated as permanent, even if the exact dates, frequency, or extent of future damage remain unknown.   Conversely, a nuisance as to which any future impact remains speculative at the time of trial must be deemed “temporary.”
We recognize this line will not always be bright.   But the inconsistent results in Texas and other jurisdictions do not suggest any brighter, and the infinite variety of circumstances in which nuisance cases arise makes it difficult to be more precise.
[bookmark: footnote_ref_77]Further, this standard should distinguish temporary and permanent nuisances in most cases.   Generally, if a nuisance occurs at least a few times a year and appears likely to continue, property values will begin to reflect that impact, and jurors should be able to evaluate it with reasonable certainty.   Even if a nuisance causes annoyance only during certain weather conditions or certain months,77 annual experience should provide a sufficient basis for evaluating the nuisance.   Absent evidence that current experiences are unrepresentative or about to change, such nuisances should be considered “permanent” as a matter of law.
Moreover, this flexible standard has the virtue of coordinating the distinction with its effects;  any rule that does not can lead to illogical results.   For example, if a rule deemed every nuisance permanent that occurs at least monthly (and all others temporary), permanent damages might be collected even if the nuisance was about to be cleaned up and surrounding property values restored.   And an annual (but not monthly) interference with a hunting lease, a garden, or one's rooftop every Christmas Eve would have to be asserted in annual suits, even though the economic impact could be estimated with reasonable certainty.
This rule of application also preserves the proper role of the jury in settling factual differences.   Jurors must still decide the frequency, extent, and duration of noxious conditions, facts they must settle in any event in deciding whether a nuisance exists.   Jurors must also settle any disputes as to whether similar conditions are reasonably certain to continue in the future.   But jurors cannot decide questions such as whether damages can be estimated with reasonable certainty, whether principles of res judicata allow one or a series of suits, or when limitations ought to accrue-all legal matters that must be decided by the court.
[bookmark: footnote_ref_78] Accordingly, we hold that a nuisance should be deemed temporary only if it is so irregular or intermittent over the period leading up to filing and trial that future injury cannot be estimated with reasonable certainty.   Conversely, a nuisance should be deemed permanent if it is sufficiently constant or regular (no matter how long between occurrences) that future impact can be reasonably evaluated.   Jurors should be asked to settle the question only to the extent there is a dispute regarding what interference has occurred or whether it is likely to continue.   We disapprove of those cases suggesting the contrary to the extent they are inconsistent with this opinion.78
[bookmark: footnote_ref_79][bookmark: footnote_ref_80] We also disapprove of statements in a few cases that suggest nuisance claimants may elect whether to assert a temporary and permanent nuisance.79  As noted above, the consequences that flow from designating a nuisance as temporary or permanent are not arbitrary ones, but follow directly from the underlying facts.80  Certainly, alternative allegations may be asserted when the facts are unclear.   But when they are not, claimants cannot opt for an indefinite limitations period or a series of suits whenever they would prefer.
IV. Source or Injury
[bookmark: footnote_ref_81][bookmark: footnote_ref_82]The parties also disagree whether the test of frequency and constancy should focus on the defendant's operations or the plaintiff's injury.   Here again, Texas opinions can be cited for either position, sometimes focusing on the defendant's operations,81 and other times on the plaintiff's injuries.82
[bookmark: footnote_ref_83][bookmark: footnote_ref_84]For example, in Bayouth v. Lion Oil Co., we held underground seepage of saltwater from an old drilling site could be considered temporary (creating a fact question) because it was visible on the plaintiff's property only after periods of heavy rain.83  But in Walton v. Phillips Petroleum Co., the Eighth Court of Appeals held similar seepage was permanent as a matter of law, as there was nothing temporary about the pit from which it came.84
[bookmark: footnote_ref_85][bookmark: footnote_ref_86][bookmark: footnote_ref_87]Opinions from other states reflect the same conflicts:  some focus solely on the defendant's operations,85 some on the plaintiff's injuries,86 and some view the two together.87
 While the facts of particular cases have often directed our focus to the sending- or receiving-end of a nuisance, it appears that we have generally considered a nuisance permanent when either the defendant's operations or the plaintiff's injuries make it so:
When a nuisance is created by the construction of works in their nature permanent, ․ the rule is that all damages resulting therefrom to property may be recovered in one action, and the proper measure of damages is the depreciation in the value of the property.   That rule also applies when the injury resulting from the nuisance is of a permanent character.88
[bookmark: footnote_ref_89]We believe this is still the correct rule.   In most nuisance cases, a permanent source will result in permanent interference.  “Ordinarily it makes no difference whether the jury finds that the nuisance is permanent or the damage is permanent, since a permanent nuisance may be presumed to result in permanent damage.” 89
[bookmark: footnote_ref_90]Moreover, focusing solely on the source or injury to categorize nuisances could lead to anomalous results.   For example, if a defendant's operations permanently decrease market values in a neighborhood containing both year-round residences and vacation homes, the nuisance cannot be deemed permanent as to the former but temporary as to the rest.   A resident cannot convert a constant interference into a temporary nuisance by going outside only sporadically;  nor can a plant operator accomplish the same by shutting down operations for a few weeks.90
[bookmark: footnote_ref_91]Of course, the presumption that a constant source has constant effects may be rebutted.   Texas law has long recognized there may be a discontinuity between source and injury, as when injury occurs only after a heavy rain in regions where that is a rare commodity.91  But air and wind are more evenly distributed;  air-quality complaints like those here may be worse under certain conditions, but no one would presume the wind will never change.   As we clarify today, a recurrent nuisance is a permanent one, even if it is difficult to predict what the weather will be on any particular day.
 Accordingly, we hold that a permanent nuisance may be established by showing that either the plaintiff's injuries or the defendant's operations are permanent.   The presumption of a connection between the two can be rebutted by evidence that a defendant's noxious operations cause injury only under circumstances so rare that, even when they occur, it remains uncertain whether or to what degree they may ever occur again.
V. Abatement
[bookmark: footnote_ref_92][bookmark: footnote_ref_93][bookmark: footnote_ref_94][bookmark: footnote_ref_95]As noted above, many states make abatability the key test in determining whether a nuisance is temporary or permanent.92  While the potential for equitable relief has never enjoyed that preeminence in Texas nuisance law,93 it has nevertheless been recognized as a factor.   In Kraft v. Langford, we stated that “another characteristic” of a temporary nuisance is “the ability of a court of equity to enjoin the injury causing activity.” 94  Four years later, we stated that the distinction between temporary and permanent injury “may depend on whether an injunction would be successful.” 95  But we have never indicated precisely when or how this factor applies.
[bookmark: footnote_ref_96][bookmark: footnote_ref_97]Several members of the court of appeals expressed doubts in this case about the role abatability should play in distinguishing temporary and permanent nuisances.   Three justices noted that any nuisance could theoretically be abated (“any nuisance man creates, man can abate”), but felt bound by Kraft to find these nuisance claims might be temporary based on evidence that an injunction might lessen them.96  Two members dissenting from the denial of rehearing en banc argued that abatability could not convert a permanent nuisance into a temporary one, especially when it meant abating so many businesses and creating possible conflicts with federal regulations.97
 For the reasons that follow, we hold that the characterization of a nuisance as temporary or permanent should not depend on whether it can be abated.
A
[bookmark: footnote_ref_98][bookmark: footnote_ref_99][bookmark: footnote_ref_100]We begin with the obvious-if a nuisance is abated, it is no longer permanent.98  Damages for a permanent nuisance include those expected to occur in the future; 99  if abatement will eliminate that likelihood and restore lost property value, the latter is no longer the appropriate damage measure.100  Thus, permanent injunctions and permanent nuisances are mutually exclusive-awarding both creates a double recovery.
[bookmark: footnote_ref_101] But this rule is hardly unique to nuisance law.   A permanent injunction issues only if a party does not have an adequate legal remedy.101  If there is a legal remedy (normally monetary damages), then a party cannot get an injunction too.   Accordingly, awarding both an injunction and damages as to future effects would constitute a double recovery.   As former Chief Justice Guittard of the Fifth Court of Appeals once noted:
[bookmark: footnote_ref_102]Payment of damages, however, constitutes satisfaction for any injury that may be caused by the breach, whereas an injunction has the effect of a decree of specific performance restraining any breach that would otherwise cause damage.   Therefore, if the court grants an injunction preventing the breach from continuing and becoming total, it should not at the same time give judgment for the full amount of liquidated damages specified in the contract.102
[bookmark: footnote_ref_103][bookmark: footnote_ref_104][bookmark: footnote_ref_105][bookmark: footnote_ref_106]This is a rule of general application.   Texas courts have noted that future damages cannot be recovered if a permanent injunction issues to abate them in the context of cases involving covenants not to compete,103 trade secrets,104 wrongful discharge,105 and real estate contracts.106  Just as trial courts must consider potential abatement before awarding future damages in such cases, they must do so in nuisance cases as well.   But for the reasons that follow, that does not mean abatement should be a factor in deciding whether a nuisance is temporary or permanent.
B
Tying the distinction between temporary and permanent nuisances to abatability is problematic because in many cases it will be misleading.   While an abatement may convert a permanent nuisance into a temporary one, it will by no means always have that effect.   As a result, a trial court's decision on abatement will often point in the wrong direction, or no direction at all.
[bookmark: footnote_ref_107][bookmark: footnote_ref_108][bookmark: footnote_ref_109]As noted above, if the effects of a nuisance are abated, it is no longer permanent.   But the converse is not true-if a nuisance is not abated, that does not mean it must be a permanent nuisance.107  If a nuisance depends on very rare and unpredictable conditions, it is a temporary nuisance.   But the same facts may render a permanent injunction unavailable, as there is no threat of imminent harm.108  Thus, a nuisance that is not abated might be temporary, or might be permanent.109
Additionally, denying an injunction does not change the underlying nuisance at all.   Similarly, granting an injunction against a temporary nuisance only makes it more temporary.   Abatement affects whether a nuisance is temporary or permanent only when a permanent injunction is granted against a permanent nuisance-no other injunction order has any effect.
[bookmark: footnote_ref_110][bookmark: footnote_ref_111][bookmark: footnote_ref_112]Even then, abating a permanent nuisance will not always render its effects temporary.   For example, in some cases, an abatement of the source of a permanent nuisance will not put an end to the injury,110 and thus the nuisance will still be considered permanent (under the rule noted in section IV).   If the rule were otherwise, an owner who secured abatement of a source could not recover the lost market value of the subject property even though it was ruined for the foreseeable future.   In addition, it is difficult to use abatability to separate nuisances by frequency and duration because injunctions come in so many different shapes and sizes.   In some cases, it is impracticable to close down a nuisance completely, for reasons discussed more fully below.111 In such cases, abatement may be sought to lessen a nuisance, but not necessarily eliminate it.112  If abatement is granted, the nuisance may remain permanent, though in a less noxious form.
To sum up, abatement may convert a permanent nuisance into a temporary one, but it also may not.   It certainly cannot turn a temporary nuisance into a permanent one, and denying abatement tells us nothing about the nuisance either.   That being the case, we agree with the justices of the court of appeals that using abatability to categorize nuisances is more confusing than helpful.
C
Using the equitable decision regarding abatement as a factor in making the legal distinction among nuisances is also problematic because the two decisions involve different considerations by different decision-makers at different points in the litigation.
[bookmark: footnote_ref_113][bookmark: footnote_ref_114][bookmark: footnote_ref_115][bookmark: footnote_ref_116] Categorizing a nuisance as temporary or permanent is (within the confines discussed in parts III and IV above) a question for the jury.113  But abatement is a discretionary decision for the judge after the case has been tried and the jury discharged.114  One is only partly dependent on the other:  while judges cannot permanently abate a nuisance until jurors decide there is one,115 a trial judge may decide to abate a nuisance whether it is temporary or permanent, and may choose not to abate either even if that is the only remedy requested.116
[bookmark: footnote_ref_117][bookmark: footnote_ref_118]A trial judge's decision on abatement often turns on considerations never presented to the jury, and unrelated to the frequency or duration of a nuisance.   Blackstone expected the outcome of a nuisance claim to be the same whether filed in the law courts (for damages) or equity (for an injunction) because only “a very obstinate as well as an ill-natured neighbor․ [would] rather continue to pay damages, than remove his nuisance.” 117  But he had in mind a hog farm or tannery,118 small-scale operations that like most others in pre-industrial England had little economic impact on anyone other than the parties.
[bookmark: footnote_ref_119]In modern society, however, industries and nuisances often come in much larger packages, with effects on the public, the economy, and the environment far beyond the neighborhood.   A court sitting in equity today must consider those effects by balancing the equities before issuing any injunction.119
[bookmark: footnote_ref_120][bookmark: footnote_ref_121]As a result, courts may refuse to abate public works that create nuisance conditions no matter how often they occur or how long they are expected to last.120  Even privately owned plants creating obnoxious odors may be allowed to continue, depending on where they are located and how badly they are needed.121
[bookmark: footnote_ref_122] Balancing the equities is not the only factor that judges sitting in equity must consider while jurors do not.   Permanent injunctions “must be narrowly drawn and precise;” 122  it will often be easier for a jury to decide that certain plant operations create noxious conditions than it will be for a judge to draft a narrow and precise order that abates them.   Further, environmental regulation involves a complex balance of costs and benefits, emission levels, implementation deadlines, reporting requirements, and continuing oversight that in some cases courts are ill-equipped to handle.   Judges may hesitate to issue discretionary orders that require extensive oversight, or risk conflicts with other governmental regulations and agencies.
As the requirements for issuing an injunction are not the same as those that distinguish between nuisances, making the former a factor in deciding the latter conflates their disparate requirements.   The many differences between who decides these matters and on what basis suggests that the distinction between temporary and permanent nuisances should not turn on whether the nuisance involved is or might be abated.
D
[bookmark: footnote_ref_123]As noted in part III, the distinction between temporary and permanent nuisances has long been affiliated in most jurisdictions with three consequences:  the proper measure of damages, the proper number of suits, and the proper time for bringing them.   Abatement may have an effect on damages, or it may not; 123  but it should not and cannot have an effect on the other two.
[bookmark: footnote_ref_124]Permanent nuisances must be addressed in one suit, while temporary nuisances may have to be addressed in several.124  If abatement converts a nuisance into a temporary one, then the illogical result is that enjoining a nuisance has the effect of making future suits regarding it possible.   With respect to the number of suits that may be brought, using abatement to distinguish among nuisances makes little sense.
[bookmark: footnote_ref_125]With respect to limitations, the effect is even more problematic.   The date a nuisance claimant suffers a legal injury does not depend on whether that injury is eventually abated.   Generally, a cause of action accrues when facts occur that authorize a party to seek justice,125 regardless of the form that justice finally takes.   Once a substantial invasion of the use and enjoyment of property occurs, it is hard to see why limitations should be tolled in some cases but not others depending on whether a judge may someday abate the source.
[bookmark: footnote_ref_126]Additionally, there is the problem of vested rights.   If a permanent nuisance has been in operation for many years, limitations will have long since barred suits for lost market value.   But if the nuisance may be rendered temporary by a later abatement, losses suffered beginning two years before filing become recoverable again.   These are necessarily part of the same losses that were previously barred;  “[t]o permit barred claims to be revived years later would undermine society's interest in repose,” and raise constitutional concerns as well.126
[bookmark: footnote_ref_127][bookmark: footnote_ref_128][bookmark: footnote_ref_129]Though we have never addressed these precise problems with judicial abatement, we have considered the same effect with a voluntary abatement.   In Tennessee Gas Transmission Co. v. Fromme,127 contaminated water from the defendant's compressor station began flowing onto the plaintiff's land in 1948, was diverted elsewhere by the defendant in 1950, and suit was filed in 1952.128  Even though diversion of the flooding had rendered the injury temporary under the standard definitions, we held the suit was barred two years after the first injury-the accrual date for a permanent nuisance.129  Clearly, abatement in that case was not allowed to revive a permanent damage claim already barred.
[bookmark: footnote_ref_130][bookmark: footnote_ref_131] We consider here only the running of limitations as to damages claims.   Several courts have held that limitations (as opposed to laches) does not bar a suit seeking only to enjoin a nuisance,130 a question we do not reach as it is not this case.   But in a suit seeking damages for a nuisance, we hold that abatement cannot revive barred permanent damages by allowing them to be asserted as temporary ones.131
E
[bookmark: footnote_ref_132]Finally, as the court of appeals noted, virtually any nuisance can be said to be abatable.132  Even if a nuisance is one that cannot be eliminated, it is hard to imagine one that cannot be improved a little by a little equitable relief.   As every nuisance could thus be characterized as abatable, this cannot be a reliable test for distinguishing temporary from permanent nuisances.   For these as well as the reasons above, we believe abatement is not a proper or necessary consideration in distinguishing between nuisances.
[bookmark: footnote_ref_133]We reaffirm that abatement may impact the amount of damages that can be awarded, just as equitable relief in any other type of case might.   We recognize that jury submission of damages may be somewhat more complex in nuisance cases than in others when abatement is a possibility.   In some cases, questions for past and future damages can simply be separated, and only the former awarded if a permanent injunction issues.   But adjusting for abatement in nuisance cases may be more confusing because the alternative damage awards are overlapping.133  Nevertheless, for several reasons we do not think this difficulty is insurmountable.
[bookmark: footnote_ref_134]Injunctive relief is within the trial court's discretion.   Accordingly, there may be sufficient grounds for a judge to decide before submission to the jury which way that discretion is likely to go.   In many cases, the trial court will have already addressed the relevant issues in deciding whether to issue a temporary injunction.   If preliminary relief is granted and circumstances have not changed, there can be no permanent nuisance as it has already been terminated.134
Conversely, the importance of a particular plant to the community may tip the balance of equities against abatement, even if a jury were to find it to be a nuisance.   Difficulties in drafting or enforcing an injunction may discourage the trial judge from considering the imposition of an equitable remedy well before a final decision has to be made.
[bookmark: footnote_ref_135]Finally, in actions that involve only private interests, there is an important reason for trial judges to lean toward granting injunctive relief if other factors do not render it impossible.   A nuisance changes the nature and takes away the use and enjoyment of neighboring property without the owner's consent.   Although governments have the power to take property pursuant to eminent domain, private entities usually do not.   If only private interests are involved, courts may well favor the equitable option allowing neighboring owners to stop the uninvited nuisance, rather than the legal option forcing them to live with it and sending them a check.135
[bookmark: footnote_ref_136]In sum, a judge may decide (for the above reasons or others) that a nuisance will or will not be abated even before a jury finds it exists.   Assuming that decision is not an abuse of discretion,136 the necessity of submitting alternative damages questions is thereby avoided.   And in any event, simpler jury submission in some cases is not an adequate reason for awarding barred damages or a double recovery in others.   While abatement cannot be entirely eliminated from affecting damage submission to a jury, limiting it to that issue avoids the current confusion that designates abatement as a “characteristic” of temporary nuisances for all purposes without any indication as to how, when, or why.
VI. Application
[bookmark: footnote_ref_137] It remains to apply the foregoing principles to the facts before us.   We examine the summary judgment record to determine if there is a question of fact whether the residents alleged a temporary or permanent nuisance.   Applying the usual standard of review,137 we find as a matter of law that the nuisances alleged were permanent.
In their affidavits, the residents aver nuisances generally that were “continuous,” “ongoing,” “regular,” and “frequent.”   They make individualized allegations that their property was “constantly” or “always” covered with dirt and soot.   They assert no conditions that make the lights and noise of which they complain variable.
The residents argue that their affidavits do not explicitly state that air-quality problems were “constant” or “continuous” (though all were alleged to be “ongoing,” and “regular”).Some residents described the noxious conditions as interfering with their enjoyment of property “sometimes” or “often.”   Others averred that conditions worsened or become intolerable only under certain combinations of wind and humidity.   Taking every inference in the residents' favor, their affidavits assert conditions that occur at least several times in most weeks or months.
As we have clarified above, a nuisance need not occur daily to be deemed permanent.   Conditions occurring as often as those alleged here can be adequately assessed by jurors in determining the total impact on neighboring property values.   Odors that are most repugnant when the wind is from one direction are not temporary, at least when there is no evidence those winds are so rare and unexpected that jurors would have to guess their future impact on property values.   Neither are dust clouds that occur only on certain days of the week temporary if they are likely to be about the same in the weeks, months, and years ahead.
[bookmark: footnote_ref_138]Although the residents' affidavits contain many differences regarding how often the conditions alleged interfered with their use and enjoyment of property, none allege conditions that were so sporadic or unpredictable that a jury would have to guess their effect.   Accordingly, they create no material fact question whether the nuisances here were permanent.138
Even so, the residents assert they raised a fact question whether the nuisances could have been rendered temporary by injunctive relief.   For the reasons noted in part V, the possibility of an abatement cannot make these nuisances temporary, and thereby revive barred monetary damages.
[bookmark: footnote_ref_139][bookmark: footnote_ref_140]The residents also argue that because the defendants have not connected each of their complaints with a particular source, each nuisance has not been shown to be permanent as a matter of law.   In the first place, it was the residents' burden to allocate nuisances to defendants; 139  by lumping all the nuisances together and asserting unitary damages attributable to them all, the residents are hardly in a position to complain that the defendants have responded on the same basis.   Further, air-quality cannot be viewed in a vacuum.   It is true that if separate operations contribute separately to a nuisance, each may be liable only for its own contribution.140  But the question of responsibility is different from the question whether a nuisance is temporary or permanent.   As noted above, either a plaintiff's injuries or a defendant's operations can make a nuisance permanent.   The residents' allegations here meet that test as a matter of law, even if neither they nor the defendants know who may have caused the conditions on any particular day.
[bookmark: footnote_ref_141] Nor do we believe the trial court erred in denying the residents' motion for continuance of the summary judgment hearing.141  The residents allege additional discovery was needed from the defendants, specifically as to (1) parts of their operations that could be improved, (2) violations of law that may have occurred, and (3) accidents in the plants that may have affected local conditions.   But for the reasons noted above, the extent to which the conditions could be improved by partial abatement would not change whether the nuisances were temporary or permanent, and the residents have not indicated why they would have standing to enforce any violations of regulatory laws.
[bookmark: footnote_ref_142] We acknowledge that an industrial accident or other irregular occurrence could create a nuisance that is so different in character and potential injury that it must be treated as a temporary nuisance with a new limitations period, regardless of how long general industrial operations have been ongoing.   But the residents' affidavits describe no sudden or recent changes in the nature of their discomfort;  changes at the source would be relevant only if they resulted in changes in the residents' injuries.   As further discovery from the defendants could not make the alleged nuisances temporary, we conclude there was no abuse of discretion.142
[bookmark: footnote_ref_143][bookmark: footnote_ref_144]Finally, even though the defendants' motions for summary judgment only addressed limitations for nuisance, the residents' remaining claims for trespass, negligence, negligence per se, negligent endangerment, and gross negligence are barred as well.   Assuming that entry of photons, particles, or sound waves can constitute trespass,143 and that a duty of care beyond nuisance law applies to property damage that is limited to interference with enjoyment as opposed to physical damage (allegations we doubt but do not reach), they are barred two years after known injury begins.144
VII. Conclusion
The Houston Ship Channel has made the Port of Houston the second largest in the United States.   Built almost a century ago, its purpose was to attract and accommodate enterprises not unlike those involved here.   Of course, concentration of industrial plants in an industrial area is no excuse for pollution.   Whether the defendants have abused their location is not before us;  the only question here is whether their neighbors have brought suit timely.
[bookmark: footnote_ref_145][bookmark: footnote_ref_146]We once again affirm the general Texas rule that accrual of limitations should turn on the frequency and constancy of a nuisance. We clarify, however, that in deciding whether a nuisance is temporary or permanent, the standard of reference should not be a few days or weeks, but all occurrences over the period of years within which claimants can bring suit and courts can bring them to trial.   Judges and jurors may presume from the circumstances that current conditions will continue,145 absent evidence to the contrary.146  We also hold that while damages must be adjusted to reflect any permanent abatement, the categorization of nuisances as temporary or permanent should not turn on that contingency.
In this case, the affidavits of the residents themselves establish that the conditions alleged here have been regular and continuous (though perhaps not daily) for many years beyond the two-year period preceding suit.   Accordingly, we hold as a matter of law that their complaints are barred.   We therefore reverse the court of appeals' judgment and render judgment for the defendants.
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